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AUGUST 7. 1765. 


A N S WER 8 


FOR 


Joszyn, Joun, James, CHARLES, and 
ELSsPpETH Nicols, Children of Jo- 
ſeph Nicole, by the deceaſt Margaret 
Meſtine his Spouſe, and for the ſaid 
70085 as Adminiſtrator in Law to 
is Children; 5 


10 THE 


P ETITION of Robert Me ſine in 


Bir elacy. 


Mr. nn mather to the reſ. pondents, 


was a daughter of the deceaſt John Meſtine, te- 
nant in Bircelacy, and fiſter to the petitioner ; and 
having married the ſaid foſeph Nicols ſome years 


ago, ſhe got no tocher or other proviſion at her marriage ; 
but as her father was a ſubſtantial tenant, her huſband and 
ſhe had conſiderable expectations at his death. 


The ſaid John Meſtine having died ſome years ago, hits : 


eldeſt ſon Robert, the petitioner, took poſſefion of all his 


moveables, and intromitted with his other ſubjects. Upon 
that 


1 
that occaſion, Margaret Meſtine, who was then alive, and 


her huſband, demanded from the petitioner the legitim, or 
ſhare of her father's effects that the ſaid Margaret was in- 


titled to. Like demands were made upon the petitioner by 
the other younger children; and theſe he ſatisfied, by pay- 
ing them their ſhares. He acknowledged likewiſe the j ju- 


ſtice of the demand made by Margaret; but having differ- 


ed about the extent of the ſum ſhe was intitled to, a verbal 


ſubmiſſion enſued to an arbiter, who, after being inform- 
ed of the circumſtances, decerned the petitioner to pay to 
his ſiſter the whole ſum claimed by her. But, 


As there, was no written ſubmiſſion, this award could 
not be enforced ; and while matters continued upon that 
footing, Margaret Meſtine died, leaving iſſue four ſons and 
a daughter, the reſpondents, upon whom, as ſhe had ſur- 
vived her father, her right of legitim devolved in the ; 


courſe of ſucceſſion. 


After Margaret Meſline's death, the petitioner was s repeat- . 


edly applied to, on behalf of the reſpondents, that he 


would account to them for their mother's ſhare of their 


grandfather's effects. Sometimes he liſtened to theſe ap- 


plications, and ſeemed deſirous to have the matter ended 
N by another ſubmiſſion. And as the reſpondent, Joſeph Ni- 


cols, was unwilling to go to law with a perſon ſo nearly re- 


lated to his children, he was from time to time amuſed by 
theſe appearances, till at laſt, finding that the petitioner 
was not ſerious in any amicable propoſal, it became neceſ- 


 fary to bring an action againſt him. 


Accordingly, an action was brought againſt the petitio- 
ner before the commiſſary of Aberdeen, at the inſtance of 


the reſpondents, the children of Margaret Meftme, with con- 
ſent of the reſpondent Foſeph Nicole, their father and ad- 


miniſtrator in law. It ſet furth in ſubſtance, that the peti- 


tioner, upon the death of John Meſtine, his father, had in- 
tromitted with all his effects: That Margaret Męſtine was in- 


titled 


* by him, in terms of the diſpoſition produced.” 


CJ 3 


titled to her legitim out of theſe effects: That her children, 
the purſuers, had now the right to that claim; and there- 
fore, concluding, that the petitioner ſhould be liable to 
them in the ſum of 800 merks, as the ſhare of John Me 
tine's effects that Margaret, by her claim of legitim, was 


intitled to. 


In defence againſt this ation, the petitioner inſiſted on 


various pleas; Imo, That the reſpondents had no title to 
' purſue. 2do, That, ſuppoſing they had a title, the petitio- 
ner could not be liable to Margaret Meſtine in any claim for 


legitim; nor could any legitim be due, as John Meftine 


had made over his whole effects to him by difpoſition, an 
extract of which was produced; the ſame with that ſub- 
joined to the petition. 3720, That this diſpoſition bore the 
whole children, and Margaret among the reſt, to have re- 
ceived their legitim. And, /aſtly, 4to, That the diſpoſition 


proceeding upon this narrative, imported a diſcharge of 
Margaret's legitim, as Jo/eph Nicols, her huſband, was a 


_ ſubſcribing witneſs to it. ——_ 
Various proceedings were had in this action, unneceſſary 


to be here mentioned. In general, the commiſſary was of 


opinion, that the reſpondents were intitled to their mother's 


legitim, notwithſtanding the foreſaid diſpoſition, unleſs the 
petitioner could inſtruc, that the legitim had been paid. 


This he often averred in the courſe of the proceſs, but of- 


fered no proof of it; and therefore, the commiſſary firſt 


pronounced one interlocutor, and then another, in the fol- 


lowing terms: Having adviſed this proceſs, and in reſpect 


it appears, by the extract-diſpoſition produced, that the 
© ſame is of a teſtamentary nature, appoints the defender 
to inſtruct any payment to Margaret Meſtine of her legi- 
tim; and if he ſhall fail, appoints him to give in an ac- 


“ compt, upon oath, of the whole effects intromitted with 


The 


Feb. 26. 
178. 


41 
The petitioner complained of this judgment by a bill 
of advocation, which being paſſed, came, in courſe of 
the rolls, before the Lord Elliock Ordinary, when his 
Lordſhip, upon adviſing pretty full minutes of debate, of 
this date, pronounced the following interlocutor: Having 
© conſidered the foregoing minute of debate, with the ex- 


 * tract of the proceedings before the inferior court, remits 


| July 10. 
1765. 


&© the cauſe in common form. - And to this interlocutor, 


his Lordſhip, upon adviſing a repreſentation, with anſwers, 
adhered. The petition reclaims. 5 
And, in anſwering this petition, the reſpondents muſt 


obſerve, in the entry, that there are two facts averred by 
them, which the petitioner contradits.—F rf, He denies 
that ever he paid any thing to his other brother and liſters, 

as their ſhare of their father's effects, ſince the date of the 


foreſaid diſpoſition. —And, 2dly, He denies, that ever 


| Margaret Meſtine, the reſpondent's mother, made any 


claim upon him for her legitim, during her life. —The 


reſpondents, however, do ſtill adhere to their former aver- 
ments, and inſiſt, that frequent demands were made by 


their mother upon the petitioner, and that a ſubmiſſion was 
gone into for having theſe demands ſettled. —And they do 
further aver, that the petitioner has paid certain ſums to 


the reſt of his brothers and fiſters, in lieu of their legitim, 
ſince the date of the foreſaid diſpoſition, and even ſince his 
father's death: — And, if theſe circumſtances ſhall ſeem any- 

ways material in deciding the preſent queſtion, the reſpon- 


_ dents offer to undertake a proof of them. 


With reſpect, now, to the arguments pleaded in the pe- 
tition, they feem to reſolve into the following: — Imo, That 
the diſpoſition by John Meſtine to the petitioner, was a deed 
diſpoſing of all his effects inter vivos, and, conſequently, 
excluded the claim of his other children for their legitim. 


2dly, That ſuppoſing it to be a deed of a teſtamentary na- 
ture, ſtill the claim of the reſpondents is excluded, becauſe 
Mm hy * an 


13 
no claim was made by their mother for her legitim, during 
her life. — Or at any rate, /afly, That this claim was diſchar- 
ged, as the reſpondent Fo/eph Nicol is a ſubſcribing witneſs to 
the deed in the petitioner's favour. This, ſo far as occurs 
to the reſpondents, is the ſum of the petitioner's argu- 

ments. F 5 
Without following the petitioner particularly, your Lord- 
ſhips, in anſwer to the foregoing poſitions, will, in the eit 
place, obſerve in the general, that the right of legitim, that 
is, the right of children to a part of their parents effects, is 
ſtrongly founded in the law of nature, the civil law, and 
the municipal law of this country. — On the one hand, it is 
not preſumed to be renounced by the child, nor can it be 
excluded by implication from any deed done by the child, 


unleſs ſuch deed is executed for the ſpecial purpoſe of re- 


nouncing the legitim. And on the other hand, a father is 
never preſumed to exclude or debar his children from their 
legitim; — On the contrary, even where a father, during 
his own lifetime, gives a proviſion to a child, ſtill that child 
is intitled to his legitim, unleſs it is excluded by the ex- 
| Preſs deed and will of the father. —The reſpondents are ad- 
viſed, that theſe are eſtabliſhed principles in the law of Scot- 
land, which it is unneceſſary to ſupport with authorities or 
_ precedents. But more particularly, , 
2do, In the preſent caſe it has all along been denied, that 
ever Margaret Meſtine received any proviſion whatever from 
her father, during his life; and, inſtead of ſignifying any 
inclination to exclude her from her legitim, it is obvious 
from the deed founded upon by the petitioner, that John 
Meſtine thought his children intitled to their legitim, and 
believed they had received it; for the deed proceeds upon 
that narrative: And it is probable, that John Meftine was 
induced to think fo, by the ſuggeſtions and aſſurances of 
the petitioner himſelf. — And, of conſequence, 


3129, 


o- 


LO] 

_ 2tio, As it was obviouſly the meaning of John Meſtine, 
that his children ſhould have their legitim, and to burden the 
deed in favour of the petitioner, with that quality: So, in 
as far as it does not appear that the children were ſatisfied, 
the petitioner mult be liable to them, whether the deed in 
his favour is to be conſidered as a deed inter viuvot, or of a 
teſtamentary nature.—And granting, that by this deed a 
mutual contract, as the petitioner contends, was eſtabliſhed. 
between him and his father, the payment of the legitim 
was a condition impoſed upon the petitioner, which, by 
the acceptance of the deed, he became bound to perform. 
And, with reſpect to the authority of Lord Bankton, vol. 2. 
p-. 384. F 26. quoted by the petitioner, it is obvious, that 

it is by no means applicable to the preſent queſtion. —The 
_ reſpondents do not diſpute, that a father, by a deed in liege 
pouſtie, inter vivos, may convey away his effects, ſo as to 


diſappoint the legitim altogether; but that is only where 


ſuch appears to have been the intention of the father, and where: 
there is no proviſion for the legitim in the deed; and the autho- 
rity of Lord Bankton is applicable only to caſes of that ſort. 
But this caſe is extremely different; as it is obvious from 
the deed itſelf, that John Meſtine, inſtead of meaning to 
_ diſappoint the legitim of his other children, executed the 
diſpoſition to the petitioner, in the belief and aſſurance, 
that his other children were to be ſatisfied for their claims 
on that head. —_ ” 
And therefore, altho' your Lordſhips ſhould be inclin- 
able to conſider the diſpoſition by John Meſtine to the petiti- 
oner, as a deed inter viuos, ſtill the petitioner muſt be liable 
to the reſpondents for their mother's legitim, unleſs he 
could have ſhowed in what manner the ſame had been paid 
or ſatisfied :—But this he will not attempt, as it is a cer- 
tain fact, that ſhe never received one ſixpence of her fa- 
ther's effects, either from himſelf, in his lifetime, or from 
this petitioner ſince his death. 5 
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So much upon the ſuppoſition, that your Lordſhips ſhall 
conſider the diſpoſition by John Meſtine to the petitioner, 
as a deed inter vivos.—At the ſame time, the reſpondents 
are adviſed, that this argument was unneceſſary, as the deed 
which the petitioner founds his defence upon, is plainly of 
a teſtamentary nature; and, conſequently, could not exclude. 
the legitim, even if the granter had been ſo minded. 
In the fr/? place, It is manifeſtly not an ordinary deed of 
conveyance, but a general ſettlement of [John Meſime's 
ſucceſſion. 2dly, It is obvious from the narrative, that 
parties underſtood it in that light themſelves. And, /aff- 
ly, There is ſtill more evidence from the tenor of the dif- 
poſitive clauſe, which is as follows: To and in favour of 
* Robert Meſtine in Bircelacy my ſon, my haill goods, gear, 
 * debts, ſums of money, corns, cattle, outſight and infight 
*« plenithing, and effects whatſomever, of whatever kind, 
* quality or denomination, preſently pertaining and belong- 

ing to me, or be reſting wing to me, by whatever perſon 
"or perſons, the tne ee 
This is clearly the terms of a teſtamentary deed. —And 

although it is ſaid by the petitioner, that he ſucceeded to 


no money or effects after the date of the diſpoſition : Sup- 


poſing it to be true, it does not alter the nature of the 
deed : It is, nevertheleſs, a ſettlement of ſucceſſion, and 
not a conveyance inter viuos; and from the clauſe above re- 
cited, it is manifeſt, that however the petitioner may have 
intromitted irregularly, he had properly no right from the 
foreſaid diſpoſition to the debts owing to his father, till af- 
ter his father's death. „%%% 
And, whereas it is in ſubſtance argued in the petition, 
That ſuppoſing the diſpoſition to be a teſtamentary 
* deed, the purſuers have no claim for legitim; Imo, Be- 
* Cauſe no claim was brought during the lifetime of their 
* mother.—And, 2do, That the reſpondent Joſeph Nicol, 
by figning witneſs to the deed, in favour of the petiti- 


* oner, 


* 

* oner, has homologated the conveyance, and — 
e the legitim. —It is anſwered, 

Io the firſt of theſe pleas, 1 mo, In point of fact, That 
ſeveral demands were made for the legitim during the life 
of Margaret Meſtine herſelf, and an award in her favour, 
upon a verbal ſubmiſſion, was pronounced by an arbiter, 
which the petitioner refuſed to ſtand to. 24ly, In point of 
law, the death of Margaret Meſtine does in no ſhape impair 


the cia for her legitim. She ſurvived her father a con- 


ſiderable time; and, conſequently, tho' the herſelf did not 
recover her legitim, her right tranſmits to the reſpondents 
her children equally, as if it had * recovered — 
her own lifetime. 
And here again your Lordſhips will SP Try the petition- 
er has wholly miſapplied the authority of Lord Bankton, 
vol. 2. page 384. F 24. His Lordſhip in that place, lays 
down a doctrine which is eſtabliſhed in * law of Scotland, 
viz. that grandchildren, where their parent predeceaſed 
their grandfather, are intitled to no legitim upon their 
grandfather's death.— That is no doubt a rule in the law 
of Scotland; but it is in no ſhape applicable to the preſent 
caſe, as Margaret Meſime, the parent of the reſpondents, 
ſurvived their grandfather a conſiderable while ; and, con- 
ſequently, her right of legitim tranſmitted with her other 
ſucceſſion to her children. 

And with reſpec to the /aft poſition urged by the petiti- 
oner, viz. That the claim of the reſpondents 1s diſcharged, 
becauſe their father and adminiſtrator in law, ſigned wit- 
neſs to the diſpoſition by John Meſtine to the petitioner: The 

reſpondents confeſs they do not underſtand this doctrine— 
They are adviſed, it is a principle in law, that a ſubſcrib- 
ing witneſs atteſts only the verity of the ſubſcription; and 
that it is not neceſſary, nor does the law preſume, that the 
witneſs knows the ſubſtance of the deed; and, conſequent- 
ly, in general, tho the deed ſhould contain any thing to 


his 


C31 
His prejudice, he is not prefumed, when he ſubſcribes only 
as a witneſs, to conſent to ut. 2 
And as to the deciſions founded on in the petition ; they 
are, with great ſubmiſſion, noways applicable to the preſent 
caſe. In theſe caſes, ſubſcribing as a witneſs was held as a 
conſent to the deed, becauſe the deeds were of ſuch a nature 
that the witneſs's conſent was abſolutely neceſſary; and there- 
fore it was preſumed that he knew their contents, and by his 
ſigning as a witneſs under theſe circumſtances conſented to 
them. But, in this caſe, the conſent of Joſeph Nicols was not 
abſolutely neceſſary to the deed, and therefore his ſigning. 
witneſs to it cannot import an acquieſcence in its contents, 
upon the general principle, that a witneſs atteſts only the ve- 
* rity of the ſubſcription. And ſo it was decided in a caſe per- 
fectly analogous to the preſent, Veitch contra Pallat, obſer- 
ved by Lord Stair, 26th Fuly 1672; where it was found, that 1g. vol. 1. 
one ſubſcribing as witneſs to a right granted by his debtor, p. 318. 
 * his knowledge and acquieſcence in the deed was not there- 

I by preſumed. h VVV 
And it would not alter the caſe, altho' it were ſuppoſed, 
which cannot be admitted, that the reſpondent's father, when 
he ſubſcribed witneſs to this deed, knew its contents; it could 
only thence be inferred, that he conſented to a thing which 

he had no title or power to prevent, viz. a teſtamentary 

| ſettlement by John Meſtine in favour of his ſon. But it 
would be impoſſible from thence to infer, that he thereby in- 

1 tende d to diſcharge the claim of legitim competent to his wife, 
for which ſhe had never received any thing; and which indeed 
he could not diſcharge, even by a particular deed for that pur- 
poſe, unleſs his wife had been allo a party to the deed. 
Upon the whole, the reſpondents humbly hope your Lord- 
ſhips will be of opinion, that in whatever light the foreſaid 
diſpoſition is to be viewed, it could not exclude the claim of 
their mother to her legitim: and therefore, that the petiti- 
oner muſt be liable to them in her proportion of her father's 
— EA : effects, 


[ 10 ] 


effects, as the ſame did amount, either at the date of the dif- 


poſition, or at his death, unleſs the petitioner can ſhow that 
the legitim was fatisfied, renounced, or expreſsly dilcharged': 


And, of conſequence, that your Lordfhips will affirm the Lord 
Ordinary's interlocutor, remitting the cauſe ſimply to the com- 
miſſary. whoſe procedure from the beginning was, in all — 


perfectly E and unexceptionable. N 
In reſpe&-whereef, &c. 
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